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n a common law system like that found in the United
States, the rate of change tends to be-slow. It can take
decades or centuries before principles of law underlying a
particular decision are reexamined or overruled. Naturally,
this tendency toward judicial inertia can be a bit of a mixed
bag. Adherence to doctrine and precedent prevents the
whims of a particular time pulling the law in a direction it
was not meant to go, and protects the continuity and
stability of the rule of law. If taken too far, however, the
common law enforces outdated ideas for no reason other
than “that’s the way it’s always been.” For instance, the
concept of “coverture,” in which a newly married woman
loses her legal existence to her hushand, was not wholly
repudiated in the United States until a few decades ago,
when the Supreme Court invalidated a statute in Louisiana
“that gave a husband, as ‘head and master’ of property
jointly owned with his wife, the unilateral right to dispose
of such property without his spouse’s consent.”!

Another realm in which the common law has been slow to
evolve is the rights of children. Ancient legal systems conveyed
an understanding that children were essentially the property
of their parents, who not only exercised nearly absolute
control over the children, but who were also entitled to
dispose of the child’s earnings and legal claims. While the
law’s views on children have changed in a number of areas,
some holdovers of this archaic conception exist. One of the
most prominent occurs in the context of personal injury or
medical malpractice lawsuits in which the victim is a child
who seeks recovery of medical expenses. In those cases, a

strange bifurcation occurs under the common law, in which
the child’s injury gives rise to “two independent causes of
action: one on behalf of the child for such damages as pain
and suffering, permanent injury, post-majority impairment
of earning capacity, and post-majority medical expenses; the
other on behalf of the parents for such damages as loss of
services during minority and pre-majority medical expenses.”
This bifurcation “appears to have been the creation of
common law judges interested in ‘spinning out a symmetrical
pattern of rights and duties,” matching the parents’ duty to
provide for their child with the right of those parents to
assert their own claims if the child was injured.

The idea of allowing parents, as providers and guardians, to
directly recover expenses incurred in caring for their child
seems serisible enough on its face. However, limiting such
claims to parents, rather than allowing them to be asserted
by the child as well, can lead to absurd and inequitable
outcomes. For instance, the statute of limitations is tolled
on a child’s claims while that child is under the age of
eighteen.* No such tolling applies to a parent’s claims
arising out of the same injury to the child. If the parent is
unaware of the legal ramifications of the child’s injury,
therefore, the statute of limitations may operate to prevent
the assertion of any medical expenses a child might incur
prior to the child’s eighteenth birthday — even though that
child has no ability to assert claims on his or her own
behalf, and even though the lawsuit is filed well before the
child reaches the age of majority.
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This outcome is especially unjust in cases of serious injuries
to infants and very young children. Consider, for instance, a
birth injury case. The statute of limitations for any and all
claims related to the child’s injury begins to run on the day
she is born. Under Utah’s Health Care Malpractice Act, no
claim may be asserted for medical malpractice more than four
years after the date of the injury, whether or not the child or
her parents knew that they had a legal claim.’ If the parents
do not file a lawsuit until the child is five years old, neither
they nor the child can recover any expenses they already
incurred, nor any expenses they will incur between during
the fourteen-year gap between the running of the statute of
limitations and the child’s eighteenth birthday. Essentially,
the family is on its own — relying on some combination of
health insurance, out-of-pocket spending, and government
assistance through Medicaid and other public funding ~ for
all of the medical care the child needs during her entire
childhood, even though that medical care is the result of
the same injury for which the statute of limitations is tolled
regarding other expenses. The tortfeasor, meanwhile, escapes
liability for nearly two decades of the consequences of its
wrongdoing, just because “that’s the way it’s always been.”

Fortunately, the tide seems to be turning against this anachronism
of the common law, and a number of courts have begun to
recognize that the common law rule is “no longer just or
consistent with sound policy.”® The reexamination of the
rule began over four decades ago, when the Supreme Court
of Indiana found that a simple prohibition on double recovery
served the same purpose as the common law rule - that is,

ensuring that a parent could recover expenses she has
already paid, while preventing the tortfeasor from being
held liable twice for the same injury — without unjustly
preventing children and their families from recovering
medical costs suffered as a result of a child’s injury.”

Once the Indiana court opened the door, other jurisdictions
began to reexamine the logic and equity — or lack thereof —
inherent in the common law rule. A court in California
deemed the common law rule a legal fiction and held that
the cause of action for a child’s medical expenses belongs to
both parents and children.® A court in New Mexico found
“no principled reason why the right to recover a minor’s
future medical expenses should lie exclusively with the
parents.” And the West Virginia Supreme Court held it
“absurd that two separate actions for a child’s medical
expenses. ..arise from the same allegedly tortious conduct.”"
Other courts, while not rejecting the common law altogether,
have applied exceptions to the rule to avoid the worst inequities
of its application. Courts in Kansas, South Carolina, and
Delaware have opted to treat a parent’s failure to timely
assert her claims for the child’s medical expenses as a waiver,
automatically vesting those claims in the child." Maryland
courts have gone a different route, holding that the doctrine
of necessaries — under which a child may be liable for his
own medical expenses — requires a corresponding right of
recovery to prevent children from being “twice victimized -
once at the hands of the tortfeasor, and once by parents
who, for whatever reason, failed to timely prosecute their
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claims for medical expenses.”"?

The idea that a child may be responsible for medical
expenses he suffers raises the question of whether Medicaid
expenses paid on behalf of a child - for which the child
may be required to reimburse the government out of any
judgment or settlement — create a similar exception to the
common law rule. At least one court has found this to be
the case, writing that allowing a child to recover for
pre-majority expenses paid by Medicaid serves a “dual
function” of protecting taxpayers by reimbursing Medicaid
funds, “while not detracting from the minor’s recovery.”"

Despite the many different approaches to the question of
minority medical expenses, Utah has neither joined the
wave rejecting or limiting the common law rule, nor
expressed a commitment to retaining it. In fact, the Utah
Supreme Court’s only ruling touching on the subject in a
significant way was issued nearly sixty years ago, and even
that decision provides little guidance. In Ostertag v. Lamont,
an injured child asserted claims for medical expenses, which
his father had already paid." The Court, citing an
American Law Reports section giving the common law rule,
held that these expenses could not be considered in
calculating the child’s damages, because “The father, not
[the child], suffered damages when he necessarily incurred
these expenses, and the action for their recovery must be
brought, if at all, by him.”

The Court’s short paragraph in Ostertag is thus far the only
meaningful endorsement of the common law rule in Utah
appellate courts. It says nothing about the rationale
underlying the common law rule, nor does it address any
potential exceptions to the rule. The only expenses incurred
were relatively minor and had already been paid in full; no
prospective treatment was contemplated. Without further
clarification, it could be argued that Ostertag is broad
enough to constitute a wholesale endorsement of the
common law rule, or narrow enough to suggest that only
those medical expenses already paid in full by the parent
rightfully belonged to the parent. No subsequent decision
has offered such clarification, so the state of the law in
Utah remains in limbo.

Despite the lack of guidance from Utah’s courts, however,
the trend and the equities are clear. While some parental
control is necessary, children are more than the mere

property of their parents, and when a child is injured, there
is no valid rationale for limiting that child’s ability to
recover his or her own medical expenses, regardless of the
parents’ ability or inclination to file suit in the immediate

aftermath. Where the common law is an anachronism, a
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court’s “oath is to do justice, not to perpetuate error.
Allowing tortfeasors to escape liability for injuring a child,
and instead placing the financial burden of their wrongdoing
on the child, the parent, or the taxpayer, requires a better
justification than “that’s the way it’s always been.” If none
can be found, the common law should be abandoned.
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